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ROBERT BOYKIN Y5. RAY" L. HUFF 1 

A District Court of the United States For the District 

of Columbia 

Habeas Corpus No. 2056 

Robert Boykin, petitioner 
vs. 

Ray L. Huff, General Superintendent, District of 
Columbia Penal Institutions, respondent 

United States of America, 

District of Columbia , 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton. in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Petition 

Filed January 25. 1940 

In the United States District Court For the District of 

Columbia 

Habeas Corpus No. 2056 

Robert Boykin, Petitioner. District of Columbia Reform¬ 
atory, Lorton, Fairfax County. Virginia 

vs. 

Ray L. Huff, Respondent, General Superintendent, 
District of Columbia Penal Institutions 

To the Honorable Court: 

Comes now the petitioner. Robert Boykin, and respectfully 
avers and shows unto this honorable Court that he is on 
this date illegally restrained from his liberty and imprisoned 
in the District of Columbia Reformatory at Lorton, Fairfax 
County, Virginia, by the said Ray L. Huff, respondent herein, 
and within the jurisdiction of this honorable Court. 

The color of authority, by virtue of which the said respond¬ 
ent, Ray L. Huff, restrains the petitioner, is a warrant of 
commitment issued by the United States District Court for 
the District of Columbia on the eighteenth day of October, 
nineteen hundred thirty-eight. 
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Said warrant of commitment was issued by said Court 
subsequent to the conviction of the petitioner of Sections 
179. 1S1, and ISO. Title 0. D. C. Code. 

The petitioner earnestly prays that this honorable Court 
take notice of the record in Criminal Case Xo. 62359: 

Petitioner plead. “Not guilty" to the charge stated above, 
but was convicted in the District Court of the United States 
for the District of Columbia. Justice Bolitha J. Laws 
presiding, on September 22, 193S. 

2 Petitioner filed motion for new trial which was heard 
on October IS. 193S. said motion being denied, the 

Court holding that no error had been made that might not 
be corrected by appeal. 

Petitioner submits that his attorneys did on or about No¬ 
vember 1. 193S. withdraw from his case, because of the 
inability of said petitioner to remunerate counsel, because of 
his indigence. The Court was notified of this occurrence. 

Petitioner further avers and shows unto this honorable 
Court that on October 20. 193S. he did serve official notice on 
the trial Court that he wished to serve notice of appeal from 
the judgment of conviction entered against him. and did on 
that date so notify the Court. (See letter appended marked 
‘‘Exhibit A.") The trial Court refused to entertain motion 
for petitioner's appeal, stating that same must be made 
through counsel. (See letter appended marked “Exhibit B".) 

Petitioner has repeatedly sought to obtain his right to 
appeal the judgment of conviction entered against him in 
Criminal Case Xo. 62359. but because of his indigence the 
trial Court has refused to allow him to do so. (See letters 
appended marked Exhibits C. D. D-l, D-2. E. F.) 

By virtue of these denials by the trial Court to allow the 
petitioner his right to appeal the judgment of conviction 
entered against him. by the processes and under the provisions 
of the law governing appeals by indigent convicts, the trial 
Court has deprived him of the right as guaranteed him by 
the Constitution of the United States, to the same brand and 
quality of justice as is allowed persons of wealth. 

Further, petitioner shows unto this honorable Court that 
he has informed the trial Court that he did not elect to serve 
his sentence unless, after the prosecution of the appeal, the 
Appellant Court should so order. 

3 Therefore your petitioner respectfully avers and 
hereby shows unto the honorable Court that the denial 

of the trial Court of his right to appeal the judgment of 
conviction in Criminal Case Xo. 62359 without counsel, and 
the refusal of the trial Court to order same motion for an 
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appeal to be entered, have deprived him of his liberty with¬ 
out due process of law. and in violation of the Constitution 
of the United States. 

Wherefore, the petitioner now prays that this honorable 
Court issue an order out from under the seal of this honorable 
Court, directing that the said Hay L. Huff produce the body 
of your petitioner before this honorable Court at a time and 
place specified, and then and there show cause, if any there 
be. why petitioner should not be released from servitude and 
his liberty restored to him. and to do as otherwise directed 
bv this honorable Court in regard to said Petitioner. 

Robert Boykin. 

Petitioner. 

4 Exhibit A 

Filed January 25. 1940 

[Copy.] 

District Jail. 

200 19th St., SE.. 

Washington, D. C.. October 20, 19SS. 
Hon. Bolitha J. Laws, Justice, 

United States District Court for the 
District of Columbia, Washington, D. C. 

Dear Sir: I do not know if I am represented by counsel 
at this date, as I have not had any communication from Mr. 
Tedrow since the hearing on the motion for a new trial. 

So. to safeguard my interests. I wish at this date to notify 
you of my desire to appeal the decision of the Court, as given 
September 22. 1938. and to the decision of the Court, as 
given by Your Honor on October 18. 193S. 

I am asking Messrs. Parmele and Tedrow to continue acting 
in my interests, and at this date am asking them to note an 
appeal for me. 

Very respectfully, (S) Robert Boykin. 

5 Exhibit B 


Filed January 25. 1940 

District Court of the United States for the District of 

Columbia 


Bolitha J. Laws, Associate Justice. 

0 „ October 25. 193S. 

Mr. Robert Boykin. 

District Jail, Washington, D. C. 

Dear Sir: I have received your letter of the 20th instant 

with respect to your desire to appeal the judgement of con- 
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viction entered against you in the above-mentioned case. As 
you doubtless know, matters of this sort must be taken care 
of by counsel and. accordingly. I am forwarding your letter 
to Messrs. Tedrow and Parmele. who have served as your 
counsel, for their consideration. 

Very truly yours. 

(S) Bolitha J. Laws. 

[Copy.] 

6 Exhibit C 

Filed January 2.5. 1940 

[Copy.] 

P. 0. Box 25. 

Lorton, Va., Oct. 30, 193S. 

Hon. Bolitha J. Laws. Justice. 

United States District Court for the 
District of Columbia, Washington, D. C. 

Honorable Sir: Yours of the 25th instant at hand in 
which you advise me that my appeal of the judgement of con¬ 
viction must be taken care of by counsel. 

I am in receipt of a letter dated October 26. 193S. wherein 
Mr. Tedrow withdraws unless he receives a retainer of S200.00. 
Air. Tedrow was not appointed to my case by the Court. Mr. 
Parmele having been selected for that duty. Mr. Tedrow 
came to me and asked permission to enter my case as asso¬ 
ciate counsel. I haven't had any communication from Mr. 
Parmele for nearly two months, despite my efforts to contact 
him in some manner, so it would appear that I am not repre¬ 
sented by counsel at this date, through no fault of my own. 

It would not appear reasonable that I should be satisfied 
to have mv interests neglected in this manner. I advised 
both ’Mr. Parmele and Mr. Tedrow of my desire to appeal 
with the resultant answer (enclosed), which prompts me to 
again address Your Honor. 

In denying my motion for a new trial, your Honor granted 
an exception, and I again assert my desire to tak t exception 
te the decision of the Court. Inasmuch as I am without 
counsel. I cannot see how my right to so notify the Court 
can be denied, unless counsel is again appointed by the Court, 
and said counsel can then make my representation, so, I pray 
your Honor to note my appeal, or appoint counsel to do so 
for me. 

It has never been my intention to elect to serve any part 
of sentence imposed upon me until the sentence has been 
affirmed by the United States Court of Appeals for the District 
of Columbia, so I feel that I am being illegally detained at 
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this Institution at this time. I shall appreciate very much 
being removed to the District Jail, pending a hearing on my 
appeal. Your early consideration is greatly desired. 

Very respectfully. 

(S) Robert Boykin. 

7 Exhibit D 

Filed January 25, 1940 

District Court of the United States For the District of 

Columbia 


Bolitha J. Laws. Associate Justice. 


November 1, 193S. 


In re: United States v. Robert Boykin. Criminal No. 62359 

Mr. Robert Boykin. 

P. O. Box 25, Lorton, Virginia. 

Dear Sir: I have received your letter of the 30th ultimo 
and enclose herewith copies of letter which I am today writing 
to Mr. Tedrow and Assistant District Attorney McNeil. 

While I am willing to confer with your counsel about mat¬ 
ters of this sort, you will understand that matters of this 
character have to be taken care of by counsel rather than 
the Court. 

Very truly yours, 

(S) Bolitha J. Law’s. 

Encs. 

[Copy.] 


S 


[Copy.] 


Exhibit D-l 
Filed January 25. 1940 


In re: United States v. Robert Boykin, Criminal No. 62359 
George McNeil, Esq.. 

Assistant United States Attorney, Court House, 
Washington, D. C. 

Dear Mr. McNeil: I enclose herewith copy of a letter 
written to me by Robert Boykin recently sentenced by me 
in the above-entitled case. Of course, you will recall having 
prosecuted this case before me. 

Apparently Mr. Boykin is anxious to take an appeal in 
the case and is desirous of taking the necessary steps to 


6 


ROBERT BOYKIN VS. RAY L. HUFF 


preserve his rights. You will note the letter which I wrote 
Mr. Tcdrow who appeared for him at the trial. 

I shall appreciate talking with you regarding this matter. 
Very truly yours. 

(S) Bolitha J. Laws. 


[Copy.] 
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Filed January 25. 1940 

[Copy.] 

November 1. 1938. 

Richard L. Tedrow. Esq., 

Executive Building, 5th A* F Sts., X. IF., 

Washington, D. C. 

Dear Mr. Tedrow: I enclose herewith copy of a letter 
written to me by Robert Boykin whom you represented, to¬ 
gether with Mr. Parmele. at the time of his trial before me. 

I would appreciate it very much if you will talk with Mr. 
Parmele about taking the necessary steps to protect the in¬ 
terests of Mr. Boykin in reference to a possible appeal and 
fix a time at which you. Mr. Parmele. and I. shall be in a 
position to discuss the matter of the willingness of either of 
you to continue to act in the premises. 

Yours very truly. 

V V 

(S) Bolitha J. Laws. 

Enc. 

[Copy.] 

10 Exhibit E 

Filed January 25. 1940 

District Court of the United States Tor the District of 

Columbia 


November 7, 1938. 

Bolitha J. Laws. Associate Justice. 

[Copy.] 


In Re: United States v. Robert Bovkin. Criminal No. 02359 


Air. Robert Boykin. 

P. 0. Box 25, Lorton, Virginia. 

Dear Sir: I have taken up with Assistant District Attorney 
McNeil and Messrs. Tedrow and Parmele the matter of the 
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possibility of taking an appeal from the judgement entered 
against you in the above-entitled case. 

It seems to be the opinion of all the parties concerned that 
the possibility of obtaining a reversal in your case is remote, 
inasmuch as counsel, as well as the Court, feel that you were 
granted a fair trial. Under the circumstances. I do not feel jus¬ 
tified in requesting assigned counsel to prosecute an appeal 
in your behalf. If you desire this should be done, it will be 
necessary for you to employ private counsel. 

Very truly yours, 

(S) Bolitha J. Laws. 

11 Exhibit F 

Filed January 25. 1940 

[Copy.] 

P. 0. Box 25. 

Lorton , Virginia, November 9, 1938, 

Hon. Bolitha J. Laws. Justice, 

United States District Court for the 

District of Columbia, Washington, D. C. 

Dear Sir: I have received your letter of the 7th instant. 
As it appears to me. there are several points involved, some 
of which I wish to bring to your attention. 

In denying my motion for a new trial. Your Honor granted 
an exception. May I ask just what an exception is? and 
why one was given at this hearing? When I spoke to your 
Honor of my financial inability to prosecute an appeal, you 
told me from the bench that counsel for such would be pro¬ 
vided for by the Court in such a contingency. There can be 
no question that such a contingency exists at this date. I can 
only remind Your Honor of this statement, and that to deny 
me counsel, or the right to act as my own counsel, is a viola¬ 
tion of my constitutional rights as a citizen. 

I am forced to take issue with your Honor on the second 
paragraph of the above-mentioned letter in the order of its 
subjects: 

In regard to the conference with my former attorm'es, you 
mention the opinon of all the parties concerned. Am I to 
understand that I was not concerned in a subject dealing with 
the next ten years of my life? It appears to me that such 
a procedure is highly irregular—that of inviting two 
attorm'es whose only interest in my case is to avoid being 
given an unprofitable assignment: an Assistant District At¬ 
torney who has won a conviction, and would not care to chance 
a reversal—all invited to confer with the Justice who might 
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easily be of the same opinion as the District Attorney. It 
would seem just a bit incongruous to have expected any other 
conclusion to have been reached other than the admission that 
the possibility of a reversal is remote. I believe that is an 
admission of a possibility. 

I wish to prosecute an appeal, inasmuch as there is an 
admitted possibility, however remote, of a reversal of a de¬ 
cision. I fail to see wherein Your Honor, Mr. McNeil, or 
Messrs. Tedrow and Paimele have the right to antici- 
12 pate the United States Court of Appeals for the District 
of Columbia. There would be no need for a Court of 
Appeals if it was legal to band together an undesignated body 
of men for the disposition of such matters. 

Although Your Honor has not refused me my Constitutional 
Right of appeal, your subsequent action is tantamount to 
refusal. Your Honor has said I must appeal through counsel 
and has refused to appoint counsel. May I quote. “The 
Courts of the land are for the rich and poor alike.’’ I know 
of no law that precludes a person the right to defend himself, 
so I must reiterate my previous requests to Your Honor to 
note that I appeal the decision of the Court in view of the 
fact that I have no counsel and am financially unable to 
employ same. 

Personally. I think I have an excellent possibility of a re¬ 
versal. and the Court’s efforts to prevent a review by the 
Court of Appeals but serves to strengthen that belief. 

I beg Your Honor’s continued indulgence in this matter. 
Very respectfully. 


(S) Robert Boykin. 


[Copy.] 


Exhibit F 


Filed January 25, 1940 

V 

District Court of the United States for the District of 

Columbia 


Bolitha J. Laws, Associate Justice. 

November 16. 1938. 

In re: United States v. Robert Boykin. Criminal No. 62359 

Mr. Robert Boykin. 

Box 25, Lor ton, Virginia. 

Dear Sir: I have given careful consideration to your letter 
of the 9th instant, as well as previous correspondence which 
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you had with mo in reference to your desire to take an appeal 
in the above-entitled case. 

13 I do not think there is any obligation on the part 
of the Court to appoint counsel to prosecute an appeal 

in every criminal case and it is only in cases where the Court 
or possibly those who are involved in the case might feel the 
law points involved possibly would be of such character as 
might require a reversal that the Court would appoint an 
attorney to prosecute an appeal without compensation and 
at the expense of the government. Had either of your two 
attornies, whom I regard as quite conscientious, in the matter, 
felt there were substantial points of law involved. I might 
have been in a position to take some action for you. How¬ 
ever. since they nor I feel that you were deprived of any 
rights. I am constrained to adhere to my position that the 
Court is not in a position to take further action in the prem¬ 
ises and that if you wish to prosecute an appeal you will have 
to arrange to secure counsel of your own employment. 
Very truly yours. 

($) Bolitha J. Laws. 

[Copy.] 

14 Return and ajiswer 

Filed January 29. 1940 

***** 

Comes now Ray L. Huff. General Superintendent. District 
of Columbia Penal Institutions, by his attorneys, and for his 
return to the writ of habeas corpus heretofore issued herein, 
and for his answer to the petition filed herein, says as follows: 

1. He admits that the petitioner is now imprisoned and re¬ 
strained of his liberty in the District of Columbia Reformatory 
at Lorton. Fairfax County, Virginia, but denies that said im¬ 
prisonment and restraint is unlawful in any manner. 

2. He admits that the petitioner is imprisoned and detained 
by an order of commitment issued out of the District Court 
of the United States for the District of Columbia. 

3. He admits that the petitioner pleaded not guilty to the 
charge stated by the petitioner and was convicted before a 
jury in the District Court of the United States for the District 
of Columbia on September 22. 1938. 

4. Further answering said petition, this respondent says 
that the petitioner herein received a fair trial: that there was 
no error in the conduct of the trial and that his attorneys, 
after a careful examination of all the facts and the law upon 
the conclusion of the trial, found no basis for an appeal. Your 
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respondent admits correspondence had between petitioner and 
Mr. .Justice Laws who presided at the trial of this cause; that 
there was no deprivation of his rights as guaranteed by the 
Constitution of the United States: or that he was deprived 
o? his liberty without due process of law. 

15 Therefore, having fully answered your respondent 
prays that the writ of habeas corpus heretofore issued 
herein be discharged, the petition dismissed and the petitioner 
remanded to custody. 

Kay L. Huff. 

General Superintendent. 

I). C. Penal Institutions. 

By Georoe E. McNeil, 

Assistant United Stales Attorney, 

His Attorney. 

David A. Pine. 

United Stales Attorney. 

George E. McNeil. 

Assistant United States Attorney, 

Attorneys for Respondent. 

Memorandum 
Filed March 13. 1940 


Petitioner's main ground for discharge appears to be that 
he was deprived of an appeal in the criminal case in which 
he was found guilty and sentenced. 

Petitioner did not conduct his case in proper person, but 
was represented throughout by counsel—Mr. Parmelc and 
Mr. Tedrow—who were appointed by the court. 

It appears that petitioner’s (defendant's) counsel were of 
the opinion that no error was committed in the trial and that 
there would be no merit in an appeal, and so informed the 
Court at a conference held pursuant to a letter to Mr. Tedrow in 
which the Court said: 

16 “I would appreciate it very much if you (Mr. 

Tedrow) will talk with Mr. Parmele about taking the 
necessary steps to protect the interests of Mr. Boykin in 
reference to a possible appeal and fix a time at which you, 
Mr. Parmele and I shall be in a position to discuss the matter 
of the willingness of either of you to continue to act in the 
premises.” 

It seems to me that petitioner was bound by the acts of 
his counsel during the trial of the case and with reference to 
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taking an appeal. I do not think it was incumbent upon the 
trial court to act as attorney for the petitioner in preparing 
the necessary papers to perfect an appeal from the judgment, 
nor to assign other counsel to perfect and prosecute an appeal 
for him. 

The writ will be discharged, the petition dismissed, and 
petitioner remanded to the custody of respondent. 

Peyton Gordon. Justice. 

March 13. 1040. 

Order discharging writ oj habeas corpus 
Filed March 13. 1940 


This cause came on for hearing upon the petition, the writ 
of habeas corpus, the return and answer thereto, and upon 
consideration thereof and the evidence adduced in open Court, 
it is by the Court this 13 day of March. 1940: 

Ordered that the writ of habeas corpus heretofore issued 
herein be, and the same is hereby discharged and the petition 
dismissed. 

Peyton Gordon, Justice. 

17 Notice oj appeal 

Filed March 18. 1940 

***** 

Notice is hereby given this loth day of March 1940. that 
Robert Boykin hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 13th day of March 1940 in favor of 
Rav L. Huff asainst said Robert Bovkin. 

Robert Boykin (pro se ). 

IS District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 17. both inclusive, to 
be a true and correct transcript of the record, according to 
Rule 75 (g) of Rules of Civil Procedure for the District Courts 
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I 

of the United States, in cause Xo. 2056. Habeas Corpus, 
uhereiii Robert Boykin is Petitioner and Ray L. Huff. General 
Superintendent. District of Columbia Penal Institutions, is 
Respondent, as the same remains upon the files and of record 
in said Court. 

In testimony whereof. I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 29th day of April 1940. 

[seal] C. E. Stewart. Clerk. 

19 United States Court of Appeals For the 

District of Columbia 

Xo. 7667. April Term. 1940. 

Robert Boykin, appellant. 


vs. 

Ray L. Huff. General Superintendent. District of 
Columbia Penal Institutions 

United States Court of Appeals for the District of Columbia. 
Filed Apr. 29. 1940. Joseph W. Stewart. Clerk. 

The Clerk of the District Court of the United States for 
the District of Columbia having today transmitted the record 
on appeal in the above entitled cause, and it appearing that the 
time for docketing the record expired on April 27, 1940, and 
no extension to docket having been made by the said District 
Court, it is ordered that the Clerk of this Court be. and he is 
hereby, authorized and directed to docket this appeal. 

Per Curiam, 

April 29, 1940. 

A true Copy, 

Test. 

[seal] Joseph W. Stewart. 

Clerk of the United States Court of Appeals 

for the District of Columbia, 
By C. Newell Atkinson, 

Deputy Clerk. 

[Endorsement on cover:] No. 7667. Boykin. Appellant, 
vs. Huff &c. United States Court of Appeals for the District 
of Columbia. Filed Apr. 29. 1940. Joseph W. Stewart. Clerk. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


Appeal No. 7667 

Robert Boykin, appellant 
vs. 

Ray* L. Huff, General Superintendent, District of 
Columbia Penal Institutions 


Stipulation that indictment be included as part of the record 

It is hereby stipulated by and between the attorneys for 
the appellant and appellee that the indictment of appellant 
in Criminal Case No. 62359 on Counts 4 and 8 on which appel¬ 
lant was convicted and sentenced may be considered as a part 
of the record on appeal. 

It is further stipulated that a verdict for the defendant on 
Counts numbered 1, 3, 5, 7, 9, and 10 was directed by the 
Justice presiding at the trial of said indictment, and that by 
the verdict of the Jury the appellant was found not guilty on 
Counts numbered 2 and 6. 

It is further stipulated that the copy of the indictment at¬ 
tached hereto is a true and correct copy of the aforesaid 
indictment. 

(S) Wm. E. Richardson. 

Attorney for Appellant. 

(S) George E. McNeil, 

Asst. U. S. Atty. 

(S) Edward M. Curran. 

U. S. Atty. 

Attorneys for Appellee. 

District Court of the United States for the District of Columbia 


Holding a Criminal Term 
April Term. A. D. 193S 


District of Columbia, $$: 

The Grand Jurors of the Lmited States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Robert Boykin, on, to wit, the fifteenth day of 
March 193S, and continuously from that day to and including. 
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to wit. the twenty-seventh day of May 1938, and at and 
within the District of Columbia, unlawfully, feloniously, and 
wilfully did detain one Ruth Marion Boykin against the will 
of the said Ruth Marion Boykin, in a house within the District 
of Columbia, that is to say. in premises numbered, to wit 515 
F Street, Northwest, in the City of Washington. District of 
Columbia, for the purpose of prostitution and sexual inter¬ 
course; against the form of the statute in such case made and 
provided? and against the peace and government of the said 
United States. 


SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on. to wit. the twenty-third day 
of May 193S. and at and within the District of Columbia, 
being then and there the father of and having the legal cus¬ 
tody of one Ruth Marion Boykin, a female child of the age 
of. to wit. fifteen years, unlawfully, feloniously, knowingly, and 
wilfully did consent to the taking of the said Ruth Marion 
Boykin, by a male person not her husband, the name of said 
male person being to the Grand Jurors aforesaid unknown, 
into certain premises in the District of Columbia, that is to 
say. premises numbered, to wit, 515 F Street, Northwest, in 
the City of Washington. District of Columbia, for the purpose 
of sexual intercourse between the said male person whose name 
is to the Grand Jurors aforesaid unknown, and the said Ruth 
Marion Boykin; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

THIRD COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on. to wit. the fifteenth day of 
March 193S. and continuously from that day to and including, 
to wit. the twenty-seventh day of May 1938, and at and within 
the District of Columbia, unlawfully, feloniously, and wilfully 
did compel one Ruth Marion Boykin, a female person, against 
her will, to reside with him. the said Robert Boykin, for the 
purpose of prostitution; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 
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FOURTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit, the twenty-third day 
of May 1938. and at and within the District of Columbia, 
unlawfully, feloniously, knowingly, and wilfully did receive 
money, to wit, two dollars in money, from one Ruth Marion 
Boykin, for and on account of placing the said Ruth Marion 
Boykin in certain premises within the District of Columbia, 
that is to say, in premises numbered, to wit. 515 F Street, 
Northwest, in the City of Washington. District of Columbia, 
for the purpose of causing the said Ruth Marion Boykin ille¬ 
gally to cohabit with divers male persons whose names are 
to the Grand Jurors aforesaid unknown ; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 


FIFTH COUNT 


And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit, the twenty-third day 
of May 1938, and on an occasion other than the occasion men¬ 
tioned in the fourth count of this indictment, unlawfully, fe¬ 
loniously. knowingly, and wilfully did receive money, to wit, 
two dollars in money, from one Ruth Marion Boykin, for and 
on account of placing the said Ruth Marion Boykin in certain 
premises within the District of Columbia, that is to say. in 
premises numbered, to wit, 515 F Street. Northwest, in the 
City of Washington. District of Columbia, for the purpose of 
causing the said Ruth Marion Boykin illegally to cohabit with 
divers male persons whose names are to the Grand Jurors 
aforesaid unknown; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 


sixth COUNT 


And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit. the twenty-first day 
of May 1938. and at and within the District of Columbia, 
unlawfully, feloniously, knowingly, and wilfully did receive 
money, to wit, two dollars in money, from one Ruth Marion 
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Boykin, for and on account of placing the said Ruth Marion 
Boykin in certain premises within the District of Columbia, 
that is to say. in premises numbered, to wit. 515 F Street. 
Northwest, in the City of Washington. District of Columbia, 
for the purpose of causing the said Ruth Marion Boykin 
illegally to cohabit with divers male persons whose names are 
to the Grand Jurors aforesaid unknown; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

SEVENTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit. the twenty-first day 
of May 1938. and on an occasion other than the occasion men¬ 
tioned in the sixth count of this indictment, unlawfully, fe¬ 
loniously. knowingly, and wilfully did receive money, to wit. 
two dollars in money, from one Ruth Marion Boykin..for and 
on account of placing the said Ruth Marion Boykin in certain 
premises numbered, to wit. 515 F Street. Northwest, in the 
City of Washington. District of Columbia, for the purpose 
of causing the said Ruth Marion Boykin illegally to cohabit 
with divers male persons whose names are to the Grand Jurors 
aforesaid unknown; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 


EIGHTH COUNT 


And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on to wit. the twenty-seventh 
day of May 193S. and at and within the District of Columbia, 
unlawfully, feloniously, knowingly, and wilfully did receive 
money, to wit. five dollars in money, from one Ruth Marion 
Boykin, for and on account of placing the said Ruth Marion 
Boykin in certain premises within the District of Columbia, 
that is to say. in premises numbered, to wit. 515 F Street, 
Northwest, in the City of Washington, District of Columbia, 
for the purpose of causing the said Ruth Marion Boykin ille¬ 
gally to cohabit with divers male persons whose names are 
to the Grand Jurors aforesaid unknown; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 
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NINTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit, the twenty-seventh 
day of May 1938. and at an occasion other than the occasion 
mentioned in the eighth count of this indictment, unlawfully, 
feloniously, knowingly, and wilfully did receive money, to wit, 
five dollars in money, from one Ruth Marion Boykin, for and 
on account of placing the said Ruth Marion Boykin in certain 
premises within the District of Columbia, that is to sav, in 
premises numbered, to wit, 515 F Street, Northwest, in the 
City of Washington. District of Columbia, for the purpose of 
causing the said Ruth Marion Boykin illegally to cohabit with 
divers male persons whose names are to the Grand Jurors 
aforesaid unknown; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 

TENTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Robert Boykin, on, to wit. the twenty-seventh 
day of May 1938, and on an occasion other than that men¬ 
tioned in the counts numbered eighth and ninth in this indict¬ 
ment. unlawfully, feloniously, knowingly, and wilfully did re¬ 
ceive money, to wit. five dollars in money, from one Ruth 
Marion Boykin, for and on account of placing the said Ruth 
Marion Boykin in certain premises within the District of Co¬ 
lumbia, that is to say, in premises numbered, to wit. 515 F 
Street. Northwest, in the City of Washington, District of 
Columbia, for the purpose of causing the said Ruth Marion 
Boykin illegally to cohabit with divers male persons whose 
names are to the Grand Jurors aforesaid unknown; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

(Signed) David A. Pine, 

Attorney of the United States 
in and for the District of Columbia. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Appeal No. 7667 

ROBERT BOYKIN, APPELLANT 
vs. 

RAY L. HUFF, APPELLEE 

BRI EF FOR APPELLANT 

Jurisdictional Statemen t 

The appeal is taken under Section 26, Chapter 18, 
D. C. Code, From the judgment of the District Court of the 
United States for the District of Columbia of March 13,1940 
denying an application for habeas corpus and dismissing the 
petition. (R.ll). 

The petitioner, who was in the custody of the 
Superintendent of the District of Columbia Reformatory at 
Lorton, Virginia, noted his appeal from this decision (R.ll) 
pursuant to which the record is now before this Court. 

The record on appeal consists of the petition 
with accompanying exhibits (R.l-9), the return and answer 
to the petition (R.9), upon which the case was heard by the 
District Court, the order denying the petition (R.ll), and 
accompanying memorandum of Mr. Justice Cordon (R.10). 

The petition (R.2) asked that the Court take 
notice of the proceedings in the criminal case in which he 
was convicted. We will ask this Court to consider these 
proceedings on the hearing of this appeal. 



Statement of the Case 


The appellant was indicted and tried before 
the Court and Jury in the District Court in Criminal Case 
No. 62,359 for alleged violations of Section 181, Title 6 , 
D.C. Code of 1929. On September 22, 1938 a verdict of 
"guilty" was rendered on Counts U and 8 of the ten counts 
of the indictment. He was acquitted by the Jury on Counts 
2 and 6 , and by direction of the Court on Counts 1 , 3 , 5 , 

7, 9 and 10. (See stipulation supplementing record.) 

A motion for new trial was filed. On October 
18, 1938 the motion was denied and petitioner was sentenced 
to the Lorton Reformatory for a period of two to ten years. 

The petition for habeas corpus is based on the 
claim that petitioner was illegally deprived of his right 
of appeal to this Court from that conviction. 

The following facts are averred in the peti¬ 
tion and are verified by the accompanying exhibits. They 
were not denied by the return and answer to the petition: 

Petitioner was indigent and unable to obtain 
counsel for the trial of his case, whereupon the Court 
appointed Mr. Morris D. Parmele to represent him. There¬ 
after Mr. Richard L. Tedrow, a member of the Bar, volun¬ 
tarily with the consent of the petitioner and without 

remuneration, appeared with and assisted Mr. Parmele as 
petitioner’s counsel. 

At the trial of the case and in presenting a 
motion for new trial, one or both of these attorneys 
represented petitioner. 

The events which immediately followed his 
sentence on October 18, 1938 are portrayed by the 
series of letters passing between petitioner and the 
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judge v/ho presided at his trial and are 


rp 

a 


ly executed , 
siding judge 


wc days after the sentence, 
the petitioner wrote from 
a letter ’'Exhibit A" where 


as follows: 
which was immediat 
Lorton to the pre¬ 
in he stated:(R. 3 ) 


o ^ 

v-/ 


a. That ”1 do not know if I am represented 
by counsel as 1 have not had any com¬ 
munication from Mr. Tedrow since the 
hearing on the motion for new trial”; 

b. That to safeguard his interests he 
gave notice of his desire to appeal 
the decision of his case; and 

c. That he was asking Messrs. Parmele 
and Tedrow to continue acting for him 
and was asking them to note an appeal 
for him. 

On October 25, 1938 the presiding judge 
acknov/ledged his letter and stated: 

"As you doubtless know, matters of this 
sort must be taken care of by counsel 
and accordingly, I am forwarding your 
letter to Messrs. Tedrow and Parmele, 
who have served as your counsel, for 
their consideration." 


Petitioner replied to this letter on October 
30, 1938 (R.4) enclosing a letter from Mr. Tedrow of 
October 26, 1938, and stating: 

a. That Mr. Tedrow states that he 
withdraws unless paid a retainer 
of <* 200 . 

■b. That despite his efforts to contact 
him he has not heard from Mr. 

Parmele for nearly two months. 

c. That he again asserts his desire to 
take exception to the decision of 
the Court. "Inasmuch as I am with¬ 
out counsel, I cannot see how my 
right to so notify the Court can be 
denied, unless counsel is again 
appointed by the Court, and said 
counsel can then make my represen¬ 
tation, so, I pray your Honor to 
note my appeal, or appoint counsel 
to do so for me." 


On November 1, 1938, the presiding judge wrote 
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Mr. Tedrow and the Assistant United States Attorney who 
tried the case and sending to petitioner copies of these 
letters, said: 


"While I am willing to confer v/ith 
your counsel about matters of this sort, 
you will understand that matters of this 
character have to be taken care of by 
counsel rather than the Court." 

(Exhibits D,D-1 and D-2, R.5-6) 

On November 7, 1938, the presiding judge v/rote 
petitioner as follows: 

"I have taken up with Assistant District 
Attorney McNeil and Messrs. Tedrow and 
Parmele the matter of the possibility of 
taking an appeal from the judgment entered 
against you in the above-entitled case. 

It seems to be the opinion of all the 
parties concerned that the possibility of 
obtaining a reversal in your case is re¬ 
mote, inasmuch as counsel, as well as the 
Court, feel that you were granted a fair 
trial. Under the circumstances, I do not 
feel justified in requesting assigned 
counsel to prosecute an appeal in your 
behalf. If you desire this should be done, 
it v/ill be necessary for you to employ 
private counsel." 

On November 9, 1938 petitioner replied to this 
letter, protesting forcefully against the attitude of the 
Court and asserting that - "to deny me counsel, or the 
right to act as my own counsel, is a violation of my rights 
as a citizen." After referring to the conference v/ith his 
"former attorneys" and the district attorney and to their 
conclusion that the possibility of a reversal was "remote" 
he expresses his unwillingness to accept their decision as 
a substitute for that of the Court of Appeals, and states: 

"Although Your Honor has net refused 
me my Constitutional Right of appeal, 
your subsequent action is tantamount to 
refusal. Your Honor has said I must 
appeal through counsel and has refused 
to appoint counsel. May I quote, 'The 
Courts of the land are for the rich and 
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poor alike.* X know of no law that pre¬ 
cludes a person the right to defend him¬ 
self, so T must reiterate my previous 
requests to Your Honor to note that I 
appeal-the decision of the Court in view 
of the fact that I have no counsel and 
am financially unable to employ same." 

This letter was answered on November 16, 1938, 

In his reply (H. 8 - 9 ) the presiding judge made no reference 
to petitioner's right to appeal in proper person but 
merely informed him that there was no obligation on the 
part of the Court to appoint counsel to prosecute his 
appeal "and that if ycu wish to prosecute an appeal you 
will have to arrange to secure counsel of your own em¬ 
ployment . " 

This, the petitioner avers (R.2), he was 
unable to do* 

S tatement of Points on Appeal 

1. Due process of law required that petitioner 
be afforded a fair opportunity to appeal from his conviction 
in the District Court cf the United States for the District 
of Columbia. 

2 . Petitioner being then indigent and without 
counsel willing to prosecute his appeal, and having 
seasonably notified the Court of his desire to appeal, 
was not given a fair opportunity to appeal. 

3. Appellant was not guilty of an offense 
punishable under the Statute. 

Summary cf Argumen t 

1. Where a general statute gives a right of 
appeal, the exercise of that right by an individual con¬ 
victed by a trial court cannot be abridged without viola¬ 
ting his Constitutional right to due process cf law. The 

- 5 - 



I 


> 


protection afforded by this clause extends to all available 
judicial proceedings, including those subsequent to as well 
as those preceding the final judgment of the trial court. 

2, The writ of habeas corpus may bo employed 
to secure the release cf a person confined under a sentence 
which is invalidated by denial of due process of law in 
proceedings subsequent to judgment. 

3. The appellant seasonably notified the trial 
court of his desire to appeal and made every effort possible 
to hin to prosecute his appeal from the judgment of convic¬ 
tion, In the responcea cf the trial court to his efforts 

it refused to appoint counsel to prosecute his appeal, it 
denied his right to prosecute his appeal in proper person. 
This under the circumstances of this case was an effective 
bar against his exercise cf his right of appeal. 

The records in the criminal case in which 
appellant was convicted show that he was not guilty cf the 
offenses for which ho v/as convicted and sentenced. 


AHOUHFIJT 

I 

The exercise of the right of appeal is within 
tile protection of the "due process” clause of the Constitu¬ 
tion . 

V/hile the famous definition cf due process of 
lav/ attributed to Webster in his argument cf the Dartmouth 
College case did not extend to proceedings beyond the entry 
cf judgment in the trial court, that case preceded the Act 
cf Congress of February 5, 1867, and the rule may new be 
regarded as settled beyond question that due process of 
law extends to the entire course of the prosecution until 
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its final determination by the highest court of appeal. 
Cases wherein the term is defined as if it applied only 
to proceedings of the trial court, many of which have been 
examined, appear to bo these wherein the right claimed to 
have been abridged related to the proceedings prior to or 
in the entry of judgment. 

The following cases seem conclusive on this 

point: 


3rldwell y, Aderhold . (D.C., Georgia, 1935) 13 
F. Supp. 253. 

This case arose on a habeas corpus petition to 
obtain the release of defendants convicted of issuing 
counterfeit money. The question was whether in their trial 
nnd subsequen t to their conviction they had been deprived of 
due process of lav/. The further question presented was 
whether, if so, the Court could grant relief in a habeas 
corpus proceeding. 

The petitioners had been informed of their 
right to counsel at the trial. 


The Court stated that it was of the opinion 
that if the petitioners had been deprived of their consti¬ 
tutional rights: 


"the question still remains as to 
whether or not they can take advantage of 
this on habeas corpus. 

The trial court had jurisdiction of 
the offense and the accused, and there 
was ample provision of law for appeal. 
This being true, there is no ground for 
discharge upon habeas corpus, unless the 
circumstances subsequent to the trial 
amount to a deprivation of the oppor¬ 
tunity to present a motion for new trial 
and to take an appeal. 

A fair opportunity should have boon 
afforded for the presentation of a mo¬ 
tion for a new trial or appeal before 
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the period for the allowance of same 
should lapse. Downer v. Dunaway, supra, 
53 F. (2d) 586, pages 539, '590. 

While the time for filing a motion 
for new trial and for taking an appeal 
has been limited to three and five days, 
respectively, this has boon done under 
proper authority of the Supreme Ccurt, 
and such dees not deprive the accused 
of due process of law. Something r.ioro 
must appear, and petitioners must show 
that they exhausted all means open to 
then to have their case reviewed in 
accordance with the procedure usual in 
such cases. Habeas rierpus cannot take 
the place cf an appeal. This is too 
well settled to require citation of 
authorities. 

Petitioners did make some effort to 
have the jailer secure a lawyer for 
then, but it does not appear that they, 
at the time sentence was imposed, or at 
any time thereafter, advised the trial 
judge or undertook to get notice to him 
that they desired to file a notion for 
new trial, or to take an appeal. While 
the evidence shows that petitioners were 
confined in jail, nevertheless they had 
access to the jailer, who doubtless 
would have transmitted to the judge 
any message petitioners wished to send, 
if they had made such request of him. 

At any rate, it does not appear that 
he refused such a request or that any 
was made. It also appears that they 
were in daily contact with the officers 
of the penitentiary before the time for 
taking an appeal had lapsed, but made 
no request of any of these officials 
either to get counsel for them or to 
get notice to the trial judge, nor did 
they intimate to them in any way that 
they wished to contest their conviction.” 


This case is reported on appeal to the Circuit 
Court of Appeals (5th Circuit, 1937) as J ohnson v. Zerb st, 
92 Fed. 2d 743. 

In affirming the decision of the District Judge 
the Court took the position that it would only be in a case 
where the trial v/ould make the proceeding a sham and a pre¬ 
text of justice that a habeas corpus may be substituted for 
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an appeal. The facts were reviewed and the Court took the 
position that the case did not come within this rule. 

This decision was reviewed and reversed by the 
United States Supreme Court in J ohnson v. Zerbst , 304 U.S. 
458 (1938). After examining the state of our law on the 
subject of relief by habeas corpus and explaining the 
growth of the proceeding from a very narrow inquiry,1imited 
by the record of the conviction, the Court reviews the ex¬ 
pansion of this jurisdiction by Act of Congress and by judi¬ 
cial decision. It then states the issue in the pending 
case in the following words: 

"Petitioner, convicted and sentenced 
without the assistance of Counsel,con¬ 
tends that he was ignorant of his 
right to Counsel, and incapable of pre¬ 
serving his legal and constitutional 
rights during trial. Urging that - 
after conviction - he was unable to 
obtain a lawyer; was ignorant of the 
proceedings to obtain now trial or ap¬ 
peal and the time limits governing 
both; and that he did not possess the 
requisite skill or knowledge properly 
to conduct an appeal, he says that it 
was - as a practical matter - impossi¬ 
ble for him to obtain relief by appeal. 

If these contentions bo true in fact, 
it necessarily follows that no legal 
procedural remedy is available to 
grant relief for a violation of con¬ 
stitutional rights, unless the courts 
protect petitioner's rights by habeas 
corpus. Of the contention that the 
law provides no effective remedy for 
such a deprivation of rights affecting 
life and liberty, it may well be said- 
as in Mooney v. Holohan, 294 U.S. 101, 

113, 79 L.ed. 791,794, 55 S.Ct. 340, 

98 A.L.R. 406 - that it 'falls with 
the premise.' To deprive a citizen of 
his only effective remedy would not 
only bo contrary to the 'rudimentary 
demands of justice' but destructive 
of a constitutional guaranty specifi¬ 
cally designed to prevent injustice." 

In Life & Casualty Co. v . Womac k, (1933) 228 

Ala. 70, 151 So. 880, the Court said: 
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"Due process of law is provided when 
the party is given full opportunity to 
present the questions of law and fact 
in the trial court, with the right to 
reserve questions for review, and to 
have them reviewed by tho appellate 
court. All of this is provided for 
by law in an orderly administration of 
justice". 

In .Tones v. Commonwealth, (19.37) 269 Ky. 779, 


108 S.W. 2d Series, 816-819, the Court referring to the con¬ 
stitutional guaranty of due process of low and the rights 
of the defendant thereunder, said: 

"Those rights were and are that the 
Court trying him should have jurisdic¬ 
tion of the subject matter and of his 
person; that he should be tried by 
jury selected according to law; that 
he should be confronted with the wit¬ 
nesses against him; that he be exten¬ 
ded the right to be represented by 
counsel, and given a reasonable oppor¬ 
tunity to present his defense, and to 
be present at all stages of the trial; 
that he should have the right to an 
appeal to this Court, and perhaps, 
others not necessary to mention". 


A converse of the.factual situation .was pre¬ 
sented in United States ex rel. Hens on v. Mills , (D. C., 
Pennsylvania, 1937) 21 Fed. Supp. 616 . There the defen¬ 


dant in the criminal prosecution in the state court made 


no attempt to appeal his conviction and sought relief by 
habeas corpus in the Federal District Court. In denying 
the writ tho presiding Judge said: 

"The due process of law to which the 
Fourteenth Amendment refers is not 
confined to the proceedings and judg¬ 
ment of the trial court. It includes 
also proceedings on appeal in the 
state court. If the error is corrected 
on appeal, the action of the trial 
court no longer presents a question 
under the amendment. Consequently it 
is the duty of the relator to present 
his case to the appropriate state 
appellate tribunal before he may ask 
the federal courts to intervene. 
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Filer v. Steeie, supra; Mooney 
v. Holohan, 294 U.S. 101, 55 S.Ct. 

340, 79 L.Ed. 791, 98 A.L.3.406." 

The subject was also considered at length by the 

Supreme Court in the case of Frank v. Mangun . (1915) 237 

U.S. 309 in which the Court in on elaborate opinion reviewed 

thvj history of habeas corpus procedure under the English 

law and under tho Judiciary Act and other statutes prior 

to the Act of February 5, 1367 the provisions of which are 

included in the Revised Statutes, Sections 754, 76l (and 

in the current United States Code, Sections 4 51-466, Title 

23). ,,f fhe effect”, the Court said referring to the last 

mentioned kct y (p.ySl) 

"is to substitute for the bare legal 
review that seems to have been the 
limit of judicial authority under the 
common lav/ practice, and under the 
Act of 31 Car.II, Chap.2, a more 
searching investigation ***". 

The Court further said that 

"an investigation into the case of a 
prisoner held in custody by 0 state 
on conviction op_ a criminal offense 
must take into consideration the en¬ 
tire course of procedure in the 
courts of the state, and not merely 
a single step in those proceedings”. 

These excerpts from the opinion follow a more 

detailed statement appearing on pages 327 end 328 of the 

report. For the convenience of the Court we quote: 

”But it would be clearly erroneous . 
to confine the inquiry to the proceed¬ 
ings and judgment of the trial court. 

The laws of the state of Georgia (as 
will appear from decisions elsewhere 
cited) provide for an appeal in crimi¬ 
nal cases to the supreme court of that 
state upon divers grounds, including 
such as those upon which it is here 
asserted that the trial court was lack¬ 
ing in jurisdiction. And while the 
14 th Amendment does not require that 
a state shall provide for an appellate 
review in criminal cases (McKane v. 
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Durs 
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275, 

39 L 

. ed 
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v. Peck, 
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S. 

425, 

l, 35, 

50 

L. ed. 256 , 2 

50, 26 


Sun. 

Ct. 

Rep 

. 37; 

Reetz v. 

Miehig 

an, 

133 

U.S. 

505 
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k 7 L. ed 
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566 , 

23 Sup. 
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, it i 

s 

perf 

ectly 

obvious 

that where such 

an a 

ppeal 

is 

prnv 

ided for, 

and the 

pris 

oner 

ha s 

had 

the benef 

it of 

it, 


the proceedings in the appellate 
tribunal are to be regarded as a 
part of the process of law under 
which he is held in custody by the 
state, and to be considered in de¬ 
termining any question of alleged 
deprivation of iiis life or liberty 
contrary to the 14th Amendment. 

In fact, such questions us are 
here presented under the due process 
clause of the 14th Amendment,though 
sometimes discussed as if involving 
merely the jurisdiction of some 
court or other tribunal, in a larger 
and more accurate sense involve the 
power and authority of the state 
itself. The prohibition is addressed 
to the state; if it be violated, it 
makes no difference in a court of 
the United States.by what agency of 
the state this is done; so, if a vi¬ 
olation be threatened by one agency 
of the state, but prevented by 
another agency of higher authority, 
there is no violation by the state. 

It is for the state to determine 
what courts or other tribunals shall 
be established for the trial of 
offenses against its criminal laws, 
and to define their several juris¬ 
dictions and authority as between 
themselves. And the question whether 
a state is depriving a prisoner of 
his liberty without due process of 
law, where the offense for which he 
is prosecuted is based upon a law 
that does no violence to the Federal 
Constitution, cannot ordinarily be 
determined, with fairness to the 
state, until the conclusion of the 
course of justice in its courts." 

In the case of State vs. Guerr i nger (1915) 265 
Mo. 403, 173 S.Y/. 65, the defendant upon conviction attempt¬ 
ed to appeal but was prevented from securing ar.appeal. by 
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the following circumstances: 

Under the laws of Missouri a motion for new 
trial after verdict must be filed during the term. An 
appeal will not lie except upon the grounds assigned in 
the motion. 

The defendant was tried and convicted. The 
trial lasted five days. The verdict was rendered fifteen 
minutes before midnight on the last day of the term. A 
motion for new trial was filed out of time so that the 
appellate Court lost jurisdiction of the proceedings for 
review. 

The opinion in the case states that no doubt 
could exist in the minds of any one that it was impossible 
for counsel for the defendant to have prepared and submit¬ 
ted a motion for new trial in the case within a space of 
fifteen minutes. 

A statute passed shortly before this case was 
tried authorized but did not require a court in v/hich a 
trial was proceeding within four days of the expiration of 
the term, to continue the trial to the next succeeding term. 
This was not requested by counsel for the defendant and was 
not done by the Court of its own motion. The Court held 
that the substantial result was to deprive the defendant 
of his Constitutional right of appeal, with the result 
that the judgment of conviction was set aside. With what 
reluctance the Court took this action is evidenced by the 
statement of the opinion that the crime if committed by the 
defendant was so unspeakably vile that the English language 
would not supply words by which the Court could character¬ 
ize it. 
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Ill reaching its conclusion as to the defendant's 
right the Court said in part: 

"The Constitution guarantees to de¬ 
fendant that he shall not be deprived 
of his property, or his liberty, or 
his life without due process of law. 

(Sec. .30, Art. 2, Constitution 1875•) 

If ho had no opportunity to file a 
motion for a now trial, as we must 
concede he did not have, but notwith¬ 
standing this his life be taken, it 
will hove been taken without due pro¬ 
cess of lew. For while the right of 
appeal is not essential to due process 
of law (Roetz v. Michigan, 188 U.S.l. 
c.508), yet if an appeal be allowed to 
some persons and not to all persons 
similarly situated, such deprivation 
of the right to an appeal is equivalent 
to the denial and the equal protection 
of the laws are secured only when'the 
laws operate on all alike, and do not 
subject the individual to an arbitrary 
exercise of the powers of government.’ 

(Duncan v. Missouri, 152 U.S.1.c.382). 

Arguendo, but persuasive in this view 
for another reason, is the fact that 
just twenty one days before the jury 
rendered its midnight verdict there was 
passed with an emergency clause an act 
designated to prevent in the trial of 
criminal cases the identical legal 
snarl now here confronting us. (Laws 
1913, pp. 217 and 218). Conceding 
that if tills act be constitutional!v 

V 

valid (touching which we do not de¬ 
cide) , yet if under the facts here 
by reason of the requirements that the 
causes to which it applied should bo 
' ponding trial '; that 'the t rial ther e¬ 
of shall be in actual progress ', and 
of others which the curious will note 
upon examination, it does not apply 
to, or aid the case as here made;never¬ 
theless it would have applied, if the 
learned trial court had seen fit to 
follow its provisions at the usual hour 
of adjournment on Saturday afternoon, 
instead of proceeding with the trial to 
a conclusion and till the midnight hour. 

If this act does not offend the Consti¬ 
tution, a following of the letter or 
even the spirit of its provisions would 
have served to save the defendant from 
the serious predicament in which he now 
stands. The failure to order the sitting 
and rising of the court upon the trial 
of this case in accordance with this 
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statute, and the lapse of the tern 
by statutory limitation in fifteen 
minutes after the coming in of the 
verdict have served to deprive the 
defendant of the opportunity to have 
our opinion upon the merits of the 
case upon the question of whether he 
had a fair trial. 

For the errors of the court in fail¬ 
ing so to control its sittings and 
adjournment as to afford defendant 
a like opportunity with others simi¬ 
larly situated to have his appeal and 
to take the opinion of this court 
upon the question of the fairness of 
his conviction, a new trial ought to 
be awarded to him. Surely it is 
better that justice travel with leaden 
foot, rather than that she should walk 
rough-shod over the constitutional 
rights of citizens to be equal one 
with another before the law." 


II 

Habeas corpus is the appropriate remedy . 

This point is fully covered by the foregoing 

decisions. 


Ill 


Th e appellan t seaso nably notified the trial 
c ourt of his de sire to appeal and made every e f fort p ossible 
to him to prosecute his appeal from the judgine nt. cf convic¬ 
ti on. In the responses of the trial court to his efforts it 
ref used to appoint co unse l to prosecute his appeal; it de~ 
nied his right to prosecute his appeal in prop er per son. 

This under the circumstances of this case was an effective 


bar against his exercis e of his right of appea l. 

In view of the statements by our courts of the 
Constitutional rights of the appellant, we submit that the 
only question involved is whether he has been denied due 
process of law by the action of the trial judge in the 
criminal proceeding in which he was defendant. Questions 







subject to review by the Court were presented at the trial, 
and by a motion for new trial, which, after argument and 
consideration, were overruled. In his letter of November 
7 } 1938 to appellant (R. 6 and 7) the presiding Judge, 
after a conference with the District Attorney and counsel 
for appellant who had acted during the trial, but who had 
(R.t.) refused tc tako the case on appeal without a retainer 
of S200.00 which appellant was unable to pay, said: 


”It seems to be the opinion of all 
the parties concerned that the possi¬ 
bility of obtaining a reversal in your 
case is remote, inasmuch as counsel, 
as well as the Court, feel that you 
were granted a fair trial. Under the 
circumstances, I do not feel justified 
in requesting assigned counsel to prose¬ 
cute an appeal in ycur behalf. If you 
desire this should be done, it will be 
necessary for you to employ private 
counsel.*' 


While appellant evidences by his communications 
to the Court and by the petition which he prepared without 
the aid of counsel that he is a man of education, with a 
keen perception of his rights, it is not to be expected that 
he v/ould be familiar with the law and procedure applicable 
to an appeal in his criminal case. But well within the five 
days lor noting his appeal, two days after his conviction, 
explaining that he had not had any communication from his 


attorney since the hearing on the motion for new trial, and 
did not know if he was then represented by counsel, he said 
in his letter to the presiding Judge (R.3): 


"Go, to safeguard my interests, I wish 
at this date to notify you of my desire 
to appeal the decision of the Court, as 
given September 22, 1938, and to the de¬ 
cision of the Court, as given by Your 
Honor on October 18, 1938". 


It was not until October 25th, two days after 
the time for noting an appeal had expired, that he was ad- 




T 
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viood that such matters must be taken care of by counsel, 
and that his letter was being forwarded to the attorneys 
who had served as his counsel. 

The correspondence discloses that he was told 
repeatedly that he could only appeal Jby c ounsel and that 
since the Court would not appoint counsel on his appeal he 
must employ private counsel, which he states,^nd it is not 
denied, he was without funds to do. Granting argue ndo that 
the Court below was under no obligation to appoint counsel 
to perfect an appeal, although this may be subject to doubt, 
i-he defendant had an absolute right to appeal in proper per-' 
son. Under the circumstances it was obviously the duty of 
the Court to have informed him of this fact. On the con¬ 
trary the repeated statements contained in the correspondence 
between appellant and the Court, in answer to his insistence 
on his right to appeal in any event, informing him that he 
must take an appeal through counsel, are susceptible of but 
one construction, that is, that he could not appeal in pro¬ 
per person but must employ counsel for that purpose. Appel¬ 
lant’s replies to these letters show conclusively that he 
accepted this construction of the statements made by the 
Court and protested bitterly against the fact that in sub¬ 
stance it deprived him of his constitutional right of appeal. 

This appellant did all of the things which the 
District Court iri its opinion in Bridwell v. Aderhold . 

13 F. Supp. 253, supra, commented on as not done by the 
defendants in that case. The Supreme Court was apparently 
more liberal to those defendants and took into considera¬ 
tion their ignorance of legal procedure. 

The definite purpose of appellant to appeal his 
conviction was manifest from his contemporaneous letters. 
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His intelligent comprehension of his fundamental rights 
was clearly stated. It was evident that in his ignorance 
ol rules of judicial procedure he accepted only after a 
bitter protest the statement that he must have counsel 

to act for him in taking his appeal - that his own hands 
were bound. 


The right 
half is undoubted and 


ol an accused to act in his own be- 
has been termed a constitutional 


right. 


J_n re Ades (D.C. , Md . 1934) 6 Fed. Supp . 467 . 

State v, _ White (1927). 103 La. 336, 111 So. 795 . 

People v. Price (1933)262 N.Y.410,187 N.E. 298 . 

People v. James (1934)269 N.Y.S. 626 . 

Peogle^ Looney (1935) 9 Cal. App. (2d) 335, 

49 Pac.^PdT 389 (390). 


Dut y of C ourt to Ass ist Indigent Persons 
Ail Pe rfecting Anneal ~ 


We have not discovered any local case in which 
this subject has been considered. The right and the dutv 
01 the Court to appoint counsel to perfect appeals for 


indigent persons 
serious conflict 

In a 

141, 179 A. 130, 


convicted of serious offenses has led to 
of opinion in various jurisdictions, 
recent case, State v. Hudson ( 1935 ) 55 R.I. 
the various cases are collected and elabo¬ 


rately reviewed. 


The Court summarizes 


the result as follows 


”Y/e have reviewed these authorities to 
show that the preservation of the consti¬ 
tutional rights of an indigent prisoner 
through appellate proceedings is the 
primary object that the courts seek to 
attain, with or without the aid of 
statutes." 


It concludes: 

M The right to prosecute a bill of ex- 
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cepticns is in the nature of a statutory 
privilege. * * * V.'e do not believe that 
in serious original cases the exercise 
of this right should be controlled by 
the financial circumstances of the 
accused." 

Here the accused has been convicted of an offense 
serious in its legal consequences and devastating in its 
moral implications. The declaration by the Court in the 
case cited serves to emphasize the error of the trial court 
in denying counsel to petitioner and at the same time refus¬ 
ing to allow him to appeal except through counsel. 


IV 

Appellant was notguilty of tho offonse charged 
or of any criminal act. 


Whatever may be our views of the 
quency involved, if the charges against the 
shown to be true, no criminal act punishable 
committed. 


moral delin- 
appeliant were 
by our law wa 


- -The two counts of the indictment on which de¬ 
fendant was convicted were Nos. U and 8. 

Count 4 charges that on May 23, 1933 he accepted 
the sum of $2.00 for placing a certain Ruth Boykin in 
certain premises for the purpose of causing her illegally 
to cohabit with divers male persons unknown to the Grand 
Jurors. 


Count 5 charges that on the same day he received 
the sum of $2.00 under identical conditions "on an occasion 
other than the occasion mentioned in the fourth count". 

The sixth and seventh counts charge the receipt 
of $2.00 on different occasions on May 21st, 1933. On 
these counts defendant was acquitted. 

The eighth, ninth and tenth counts, respectively, 
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allege the receipt of sj>5*00 under similar circumstances on 
May 27th, 1933. 

The allegations of the first, second and third 
counts clearly disclose the nature of the prosecution's 
case. 

It is clear from a reading of the indictment 
that the charges related to the alleged receipt of these 
sums by appellant for procuring individual acts of sexual 
intercourse and not to inducing the person named to 
"cohabit" with anyone - the only offense punishable by the 
statute. 

Repulsive as such a practice may be and however 
much our sense of decency is outraged by such conduct, it 
is not a criminal offense under our lav/s. 

"Cohabit" is a term necessarily implying a 
period of time. It is defined as "the living together of 
two persons as husband and wife". 

In Ex Parte 111 el son (1383) , 13-1 U.3. 176 (186) 
it was said - 

"It is inherently a continuing 
offense, having duration; and not 
an offense consisting of an isolated 
act * * * (187). Living together as 
man and wife is what we decided is 
what was meant by unlawful cohabita¬ 
tion under the statute." 

See also - 


Johnson v. Commonwealth, 152 Ve.965, 
146 S. E. 289 (291)." 

M artin v. St ate, 89 Ind. App. 107, 
165 N. E. 7S3. 

State v. Tuttle , 129 Me. 125, 150 
A. 490. 


-20- 




Cutrer v. Ot,.te, 136 Miss. 30, 121 
So. 1067 

Luster v. Str-te , 23 Fla. 33 q ,2 So.690. 

R obinson v. Robi nson, 133 Ill. 371, 

3$ i-T.E. 90o. 

If it be conceded that the counsel appointed 
by the Court to defend the appellant at the criminal trial 
and his associate v/ho voluntarily appeared with him in the 
case failed to object to the indictment on this ground or 
to raise the question at the trial, nevertheless this 
Court on appeal could have noticed such i manifest error 
in convicting a person for the offense punishable under 
the statute where the whole case from its inception 
negatived the existence of such cn offense. 

Downey v. United States , 67 App. D.C. 192, 

91 Fed. 2d 223. 

Meadows v. United States 63 App. D.C. 273, 

32 Fed. 2d B3l. 

The court below, in one or more cases involving 
the local statute, has huld that it does not apply to the 
state of facts claimed to have existed in the present 
case. Brushing aside procedural technicalities wo have 
here a situation in which the defendant, if the alleged 
facts be true, is held in confinement for a long period 
of time, has been incarcerated now for more than two 
years, for what is not punishable as a crime. 

We, therefore, request that the decision deny¬ 


ing the writ be reversed. 


Respectfully submitted, 


Wri. K. Richardson 
Attorney for Appellant 
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APP2MDIX 


District of Columbi a Code , 


Title 6. Sec.IS! : 


”181.Same; punishment for receiving 
money,etc., for causing illegal co¬ 
habitation of female. - Any person 
who shall receive any money cr other 
valuable thing for or on account of 
procuring for or placing in a house 
cf prostitution or elsewhere any fe¬ 
male for the purpose of causing her 
illegally to cohabit with any male 
person or persons shall be guilty of 
a felony, and upon conviction thereof 
shall be imprisoned for not ] ess. than 
one nor more than five years. (June 
25, l c 00 , 36 Stat.S33,c.40A,sec.3.)" 


United St ates Code , Title *% 1 > ^ S>’oc.4'6l 
and A^An 

"Chapter 1A - Habeas Corpus" 

"A-61. Summary.hearing; disposition of 
party. The court, or justice, or judge 
shall proceed in a summary way to deter¬ 
mine the facts of the case, by hearing 
the testimony and arguments, and there¬ 
upon to dispose of the party as law and 
justice require. (R.S.Sec.76].) 

From Act Feb.5, 1867,c.28,Sec.1, 14 
Stat.385." 

" 464 . Appeals, hew taken. The appeals 
allowed by section 463 of this title 
shall be taken on such terns, and under 
such regulations and orders, as well 
for the custody and appearance of the 
person alleged to be in prison or con¬ 
fined or restrained of his liberty,as 
for sending up to the appellate tribu¬ 
nal a transcript of the petition, writ 
cf habeas corpus, return thereto, and 
other proceedings, as may be proscribed 
by the Supreme Court, or,in default 
thereof, by the court or judge hearing 
the cause." 
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In the United States Court of Appeals for the 
District of Columbia 

October Term. 1940 


No. 7667 

Robert Boykin, appellant 

vs. 

Ray L. Huff. General Superintendent. District of 
Columbia Penal Institutions 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia discharging 
a writ of habeas corpus and dismissing the petition upon which 
the writ was issued, and remanding the appellant to the 
custody of the appellee. Jurisdiction of the District Court in 
habeas corpus proceedings is authorized by the D. C. Code 
(1929). Tit. 24. S 201. Tit. 18. § 57; 28 U. S. C. 451 et seq.; 
Rev. Stat. § 751. 

Jurisdiction of this Court to review a final order in a habeas 
corpus proceeding, as stated by appellant, is acquired by vir¬ 
tue of the D. C. Code (1929). Tit. 18. $ 26. which provides 
for appeals to this Court from any final order of the United 
States District Court for the District of Columbia. But ap¬ 
pellant omits to state that jurisdiction also is acquired under 
the provisions of 28 U. S. C. S 4631). 43 Stat. 490, 48 Stat. 926. 
which provides for review by this Court from a final order of 
a justice of the United States District Court for the District 
of Columbia in a habeas corpus proceeding. 

Appellant also omits to state that this appeal is taken under 
the provisions of the forma pauperis statute, D. C. Code 
(1929). Tit. 10. $ 8; 28 U. S. C. $$ 832 to S36. inclusive. 

(i) 


9 


On January 25. 1940, the appellant filed in the District 
Court a petition for writ of habeas corpus, alleging that he 
was illegally restrained from his liberty and imprisoned in the 
District of Columbia Reformatory at Lorton, Virginia. Ap¬ 
pellee. respondent below, made return and answer to the writ 
on January 29, 1940 (R. 9). On March 13. 1940. Justice 
Peyton Gordon entered a memorandum opinion and order dis¬ 
charging the writ and dismissing the petition (R. 11). The 
present appeal is taken from that order (R. 11). 

STATEMENT OF FACTS 

Appellee adopts as substantially correct the statement of 
the case set forth in appellants brief. However, the appellee 
wishes to emphasize the fact that, after the criminal convic¬ 
tion of the present appellant 1 in the trial court, the appellant's 
expressed desire was to proceed with an appeal from that con¬ 
viction ‘‘under the provisions of law governing appeals by in¬ 
digent convicts" (R. 2) or. in other words, under the provisions 
of the forma pauperis statute. That this was the wish and 
intention of the appellant is fully substantiated by the record. 
Appellants petition for habeas corpus in the lower court 
stated: 

Petitioner has repeatedly sought to obtain his right 
to appeal the judgment of conviction entered against 
him in Criminal Case No. 62359. but because of his 
indigence the trial Court has refused to allow him to 
do so. (See letters appended marked Exhibits C, D. 
D-l. D-2, E, F.) 

By virtue of these denials by the trial Court to 
! allow the petitioner his right to appeal the judgment 
of conviction entered against him, by the processes and 
under the provisions of the law governing appeals by 
indigent co-nvicts, the trial Court has deprived him of 
the right as guaranteed him by the Constitution of the 
United States, to the same brand and quality of justice 
as is allowed persons of wealth. (R. 2) [Italics sup¬ 
plied.] 

1 Boykin is referred to throughout this brief as the “appellant.’* It should 
be noted, however, that in the original criminal prosecution Boykin was 
the “defendant;” and in the habeas corpus proceeding, from which this 
appeal was taken, Boykin was the “petitioner.” 
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ISSUES 

Appellee respectfully submits that this appeal involves the 
following issues: 

I. Whether the provisions of the forma pauperis statute in 
force in the District of Columbia confer discretionary power 
in the trial judge to deny a defendant's request for representa¬ 
tion by an attorney, after formal judgment of conviction in 
the trial court. 

II. Whether the refusal of a trial judge to appoint an at¬ 
torney for a convicted defendant, for the purpose of allowing 
him to perfect and prosecute an appeal, constitutes a denial 
of the defendant’s opportunity to proceed in forma pauperis in 
proper person. 

III. Whether the provisions of the forma pauperis statute 
vest an absolute right to an appeal in a defendant or whether 
the statute merely affords a qualified statutory privilege. 

IV. Whether the denial of a right of appeal, assuming such 
right exists, amounts to a denial of the constitutional guaranty 
of due process of law. 

V. Whether the question of the sufficiency of the acts 
charged in an indictment to constitute an offense, raises a 
proper issue for determination on a review from an order 
denying a petition for habeas corpus. 

The Court’s attention is directed to the fact that the brief 
of the appellant is directed only to issues IV and V. However, 
the appellee submits that issues I. II. and III are also neces¬ 
sary and proper issues which this Court should consider in 
connection with this appeal, since in the opinion of the ap¬ 
pellee. these issues constitute the real basis and justification for 
the disputed action of the trial judge. 

SUMMARY OF ARGUMENT 

I. The federal statute [2S U. S. C. SS35| relative to the 
power of a court to request an attorney to represent an indi¬ 
gent person, confers a large measure of discretionary author¬ 
ity upon the court. The refusal of the trial judge to appoint 
an attorney to perfect and prosecute an appeal from the crimi¬ 
nal conviction of the appellant was a proper exercise of the 
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discretionary power conferred by the statute. No showing 
has been made of an abuse of discretion. 

II. The refusal of the trial judge to appoint an attorney to 
perfect and prosecute an appeal after a judgment of conviction, 
in no way denied appellant the opportunity to proceed in 
forma pauperis in proper person. 

III. Even if it be assumed, for the sake of argument, that 
the action of the trial court, in effect, did foreclose the appel¬ 
lant's opportunity to an appeal, such action did not constitute 
a deprivation of any of appellant’s rights. Appellant desired 
to perfect an appeal under the provisions of the forma pau¬ 
peris statute [28 I*. S. C. S32 to 83(5. inclusive], and under 
that statute there is no absolute right of appeal. Allowance 
of a proceeding in forma pauperis is purely a matter of grace, 
not of right, and is dependent upon the discretion of the 
court. 

IV. Moreover, “due process of law.” in the constitutional 
sense, refers only to judicial proceedings in the trial court and 
does not comprehend a right of appeal. Therefore, in a crim¬ 
inal prosecution, where the defendant has had the benefit of as¬ 
signed counsel during the entire course of the trial proceed¬ 
ings. failure of the trial court to appoint counsel to perfect 
and prosecute an appeal was not a denial of due process. 

V. The question whether the acts charged in an indictment 
constitute a criminal offense is not a proper question for re¬ 
view by this Court on an appeal from an order of the trial 
court denying habeas corpus. It is axiomatic that where a 
court of general jurisdiction has jurisdiction of the offender 
and of the class of offenses charged in the indictment, and the 
indictment substantially charges an offense, the judgment of 
conviction is conclusive, and is not subject to collateral attack 
by habeas corpus. 

ARGUMENT 

I 

The trial judge exercised a proper discretionary authority in 

denying appellant’s request for further representation by 

counsel 

An understanding of the issues raised in this case, requires 
a consideration of the applicable statutory provisions regard- 
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ing the right of indigent persons to proceed in forma pauperis 
in the federal courts. The pertinent statute* is as follows: 

£ 832. Any citizen of the United States entitled to 
commence any suit or action, civil or criminal, in any 
court of the United States, may . upon the order of the 
court, commence and prosecute or defend to conclusion 
any suit or action, or an appeal to the circuit court of 
appeals. * * * including all appellate proceedings, 

unless the trial court shall certify in writing that in 
the opinion of the court such * * * appeal is not 

taken in good faith, without being required to prepay 
fees or costs * * * upon filing in said court a 

statement under oath in writing, that because of his 
poverty he is unable to pay the costs of said suit or 
action or appeal. * * * and that he believes that 
he is entitled to the redress he seeks in such suit or 
action or appeal, and setting forth briefly the nature 
of his alleged cause of action, or appeal. In any crimi¬ 
nal case the court may. upon the filing in said court 
of the affidavit hereinbefore mentioned, direct that the 
expense of printing the record on appeal be paid by the 
United States * * *. 

$ S33. [This section provides for permission to pro¬ 
ceed as a poor person after commencement of suit.] 

$ 834. [This section covers the conduct of court offi¬ 
cers in cases coming under this statute.] 

S S3o. The court may request any attorney of the 
court to represent such poor person, if it deems the 
cause worthy of a trial, and may dismiss any suck 
cause so brought if it be made to appear that the 
allegation of poverty is untrue, or if said court be satis¬ 
fied that the alleged cause of action is frivolous or 
malicious. 

$ 836. [This section points out the manner of en¬ 
tering judgment concerning costs in cases under this 
statute.] [Italics supplied.] 

The foregoing provisions were made applicable to the courts 
of the District of Columbia in two cases, namely. Hill v. Duck- 

5 Act of July JO. 1892. c. 2<>9. 1-5 incl.. 27 Stat. 252: $ 1 amended 

June 25. 1010. e. 425. 30 Stat. S66; 28 IT. S. C. SS S32-S3G incl.: S 1 further 
amended June 27. 1022. e. 240. 42 Stat. GOO: S 1 also appears in the D. C. 
Code (1029), tit. 10, S 8. It is to be noted that although S 1 of the original 
act has been amended twice. $$ 2-5 incl. 833-830 incl.) still stand in 
their original form. 
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ett (1915), 43 App. D. C. 285. and Neubeck v. Holmes (1915), 
44 App. D. C. 67. 

It is true, of course, that in a criminal prosecution an indi¬ 
gent defendant does have a constitutional right to the assist¬ 
ance of counsel. (United States Constitution, Amendment 
6.) But it is respectfully submitted that where this consti¬ 
tutional right has been accorded, and a defendant has had 
the assistance of counsel during the entire course of the trial 
proceedings, all further rights of such indigent person to the 
assistance of counsel in federal courts is controlled by the 
provisions of the forma pauperis statute. Therefore, after the 
present appellant was convicted in the trial court, his right 
to proceed in forma pauperis, either for the purpose of not¬ 
ing and perfecting an appeal or for the purpose of prosecuting 
an appeal in the appellate court was subject to the statutory 
provisions heretofore set forth. 

An examination of these provisions, particularly Section 
835. shows that the trial court is vested with a substantial 
measure of discretionary authority with respect to the ques¬ 
tion whether there is sufficient merit to the proceeding to 
justify the appointment of an attorney to represent an in¬ 
digent party. Section S35 specifically relieves the court of 
the responsibility of appointing an attorney if the court does 
not deem “the cause worthy of a trial.” In this connection 
see— 

Phillips v. Louisville & N. R. Co. (N. D. Ala., 1907), 
153 F. 795. S00. 

Whittle v. St. Louis & S. F. Ry. Co. (\V. D. Ark., 
1900). 104 F. 2S6. 

Brinkley v. Louisville & A\ R. Co. (W. D. Tenn., 
1899). 95 F. 345, 353. 

Whelan v. Manhattan Ry. Co. (S. D. N. Y., 1S98), 
S6 F. 219. 220. 

It 1 is undisputed that in the criminal prosecution of the 
appellant, so far as the assistance of counsel was concerned, 
appellant was adequately represented up to the time of his 
conviction and the denial of his motion for a new trial. How¬ 
ever, appellant contends—in his petition for habeas corpus 
and in this appeal from that proceeding—that the failure of 
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the trial court to assign further counsel and to direct such 
counsel to perfect an appeal constituted a deprivation of his 
rights. The record contradicts this contention. 

A careful examination of the exchange of correspondence 
between the appellant and the trial court reveals a conscien¬ 
tious regard on the part of the trial judge for any possible 
rights that might exist in appellants favor. In response to per¬ 
sistent letters from appellant, the trial judge held a conference 
with the attorneys who represented appellant during the crim¬ 
inal proceeding and with the Assistant United States Attor¬ 
ney, and discussed the possibility of an appeal from the crim¬ 
inal conviction (R. 6). On November 7, 193S, the trial 
judge wrote to appellant advising of this conference and stat¬ 
ing that in “the opinion of all the parties concerned * * * 

the possibility of obtaining a reversal in your case is remote, 
inasmuch as counsel, as well as the Court, feel that you were 
granted a fair trial/’ The trial judge advised appellant that 
under the circumstances he “did not feel justified in request¬ 
ing assigned counsel to prosecute an appeal.’’ The letter con¬ 
cluded with this statement: “If you desire this should be 
done [i. e., that an appeal be taken] it will be necessary for 
you to employ private counsel” (R. 6 and 7). On November 16, 
1938. in reply to a further communication from appellant, the 
trial judge wrote: 

I do not think there is any obligation on the part 
of the Court to appoint counsel to prosecute an appeal 
in every criminal case, and it is only in cases where 
the Court or possibly those who are involved in the 
case might feel the law points involved possibly would 
be of such character as might require a reversal, that 
the Court would appoint an attorney to prosecute an 
appeal without compensation and at the expense of the 
Government. Had either of your two attorneys, whom 
I regard as quite conscientious in the matter, felt that 
there were substantial points of law involved. I might 
have been in a position to take some action for you. 
However, since they nor I feel that you were deprived 
of any rights, I am constrained to adhere to my posi- 
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tion that the Court is not in a position to take further 
action in the premises and that if you wish to prosecute 
an appeal you will have to arrange counsel of your own 
employment (R. 9). 

It is submitted that these communications from the trial 
court are strictly in accord with the spirit and the letter of 
the provisions of the forma pauperis statute, which make the 
appointment of an attorney for an indigent party subject to 
the discretion of the court. The trial court, out of an abun¬ 
dance of caution, conferred with appellant's trial counsel and 
with the prosecuting attorney, and after due consideration the 
court, as well as appellant's counsel, concluded that the possi¬ 
bility of obtaining a reversal in the appellant’s criminal trial 
was extremely remote, and for that reason the trial judge 
deemed it unwise to appoint further counsel at the Govern¬ 
ment’s expense. This decision was entirely consonant with the 
discretionary authority conferred upon the trial judge under 
the provisions of Section S35 of the forma pauperis act. which 
provides that a court “may request ” an attorney to represent 
an indigent person “if it deems the cause worthy of a trials 
Certainly, it cannot be said that the trial judge abused his 
discretion. 

II 

Appellant was not denied opportunity to an appeal in proper 

person 

The appellant attempts to argue that the statement of the 
trial judge in his letter of November 7, 193S, to the effect that 
“If you desire this should be done [i. e., that an appeal be 
taken] it will be necessary for you to employ private counsel.” 
(R. 7) constituted a denial of the appellant’s right to proceed 
in forma pauperis by proper person. The fallacy of this argu¬ 
ment is obvious. It is a tortured construction of the trial 
court’s statement to contend that it foreclosed all opportunity 
for the appellant to proceed in proper person. The trial court 
was merely replying to appellant's request for an attorney to 
represent him in a forma pauperis proceeding. No request 
had been made by the appellant that a forma pauperis appeal 
be allowed in proper person; consequently, no mention was 
made of that matter by the trial judge. The fact that the 
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appellant found it convenient to interpret the court’s state¬ 
ment as a denial of his opportunity to proceed in proper person 
does not change the logical sense of the trial judge's answer 
to an entirely distinct request. And the mere omission by 
the trial judge of a specific reference to the possibility of the 
appellant proceeding in proper person, certainly cannot be said 
to constitute a denial of such possibility. 

Nor is there any substance to the appellant's plea of igno¬ 
rance as to the procedural machinery for securing an appeal in 
a forma pauperis proceeding in proper person. The appel¬ 
lant's conduct in connection with the present appeal from the., 
order discharging the writ of habeas corpus is moot evidence 
of the fact that appellant is fully advised as to the proper 
procedure for taking an appeal in proper person, since the 
notice of appeal in the present habeas corpus proceeding was 
filed in proper person (R. 11). and it was not until a later date 
that this Court assigned an attorney to represent appellant. 

Ill 

The forma pauperis statute does not vest a right of appeal, 
but merely affords a qualified privilege 

But there is a more fatal objection to appellant's argument. 
It is submitted that the appellant had no right, as such, to 
perfect or prosecute an appeal in forma pauperis, either with 
or without the assistance of an attorney, since a forma 
pauperis proceeding is purely a statutory privilege conferred 
in the sound discretion of the court. It may be assumed for 
argument, therefore, that even if the action of the trial court 
did. in effect, amount to a foreclosure of appellant's opportu¬ 
nity for appeal, such action did not constitute a deprivation 
of any of appellant’s rights. 

The rule is well settled that the provisions of the forma 
pauperis statute do not vest an absolute right of appeal in an 
indigent party, and a person who proceeds in forma pauperis, 
either in the trial court or in the appellate court, proceeds by 
grace and not by right. 

Kinney v. Plymouth Rock Squab Co. (1915), 236 
U. S. 43. 45. 59 L. Ed. 457. 
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1 Whittle v. St. Louis ct* S. F. R. R. Co. (W. D. Ark. 
1900), 104 F. 2S6. 

Boggan v. Provident Life & Accident Insurance Co. 
(C. C. A. 5th, 1935), 79 F. (2d) 721, 723. 

De Maurez v. Swope (C. C. A. 9th, 1939), 104 F. 
(2d) 75S. 759. 

Smith v. Johnston (C. C. A. 9th, 1940), 109 F. (2d) 
152. 154. 

In Kinney v. Plymouth Rock Squab Co., 236 U. S. 43, Chief 
Justice White said: 

Prior to the amendment of 1910 [this amendment 
changed the statute to substantially its present form] 
* * * the statute imposed no imperative duty to 

grant a request to proceed as a poor person, but merely 
conferred authority to do so when the fact of poverty 
was established and the case was found not to be friv¬ 
olous; that is. was considered to be sufficiently meri¬ 
torious to justify the allowance of the request. * * * 

1 [It] becomes clear that the sole change operated by the 
amendment was to bring defendants within the statute, 
and to extend its provisions so as to embrace, first, pro¬ 
ceedings on application for the allowance of a writ of 
error or appeal to this court and the circuit court of 
appeals, and second, the appellate proceedings in such 
courts. This being true, it is clear that as to the new 
' subjects the allowance of the right in those cases was 
made to depend upon the exercise of the same dis¬ 
cretion as to the meritorious character of the cause to 
the same extent provided under the statute before 
amendment. 

Again, in Boggan v. Provident Life <£* Accident Insurance 
Co., 79 F. (2d) 721, the court said: 

We think it is plain too, that the appeal, while 
taken in good faith, is wholly without merit. The 
statute under which the appeal is prosecuted is a stat¬ 
ute of grace. It extends to those embraced in it. but 
only to those, the privilege of prosecuting, without 
paying or securing the costs, appeals which are sub- 
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stantially meritorious, and which, because of the appel- 
lant’s poverty, could not be prosecuted if bond or se¬ 
curity were required. * * * Neither may it be used 
to prolong a plainly fruitless litigation by prosecuting 
a plainly meritless appeal. 

In De Maurez v. Swope, 104 F. (2d) 75S. the petitioner 
sought permission of the Circuit Court of Appeals to prose¬ 
cute an appeal in forma pauperis from orders of the District 
Court denying a hearing on a writ of habeas corpus filed by 
petitioner. In his petition to the appellate court, petitioner 
alleged among other things that “after sentence, appellant 
was unable to secure further assistance of counsel for the pur¬ 
pose to move the court ‘for a new trial, or to take an appeal, 
and that upon motion of appellant for time to secure counsel 
to make motion for new trial, or to take an appeal was 
denied appellant by the trial judge from the judge’s cham¬ 
bers/' 

The court dismissed the petition and denied the appeal, 
stating that “Permission to prosecute an appeal in forma 
fXLuperis is not of right, but is discretionary. 2S U. S. C. A. 
§ S32; Kinney v. Plymouth Rock Squab Co. } 236 U. S. 43, 
35 S. Ct. 236. 59 L. Ed. 457; Whittle v. St. Louis & S. F. R. R. 
Co., S Cir.. 104 F. 286; Bogan v. Provident Life it* Accident 
Ins. Co., etc., 5 Cir. 79 F. (2d) 721; Phillips v. McCauley, 9 
Cir., 92 F. (2d) 790; DcGroot v. United States, 9 Cir., 88 F. 
(2d) 624.” 

In Smith v. Johnston, 109 F. (2d) 152, the court considered 
the whole subject of forma pauperis appeals in the light of the 
new Federal Rules of Civil Precedure. The court concluded 
that, although a circuit court of appeals can entertain an ap¬ 
plication for an appeal in forma pauperis, application must be 
made in the first instance to the district court. 

With reference to the discretion of the court to act on the 
application, the court said: “The statute (28 U. S. C. § S32) 
contemplates that leave to proceed in forma pauperis should 
be denied to any applicant therefor, unless there is a showing 
by the applicant of merit in the appeal he desires to prosecute 
or defend. This interpretation of the statute has been uni¬ 
form throughout its existence/' 
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IV 

Denial of a right of appeal does not constitute a deprivation 

of due process 


The brunt of appellant's case is found in his contention that 
‘‘the exercise of the right of appeal is within the protection 
of the 1 ‘due process’ clause of the Constitution.” (Appellant’s 
brief, p. 0.) Appellant apparently argues that the action of 
the trial judge deprived him of the right to an appeal from 
the criminal conviction, that the loss of an appeal denied him 
the constitutional protection of due process, and that the de¬ 
nial of due process is a jurisdictional defetK subject to collat¬ 
eral attack by habeas corpus 

This argument is fallacious for several reasons. It assumes 
too much. In the first place, as pointed out in Section II of 
this brief, the trial judge did not deny the appellant the oppor¬ 
tunity to a forma pauperis appeal in proper person, but merely 
exercised a proper discretionary power in denying appellant’s 
request for further representation by counsel on appeal. Sec¬ 
ondly. as explained in Section III of this brief, a person in 
the position of appellant has no right, as such, to an appeal 
in forma pauperis, since an appeal under the provisions of that 
statute is merely a qualified statutory privilege, subject to the 
regulatory discretion of the trial court. 

However, there is a more fundamental objection to the ap¬ 
pellant’s contention. It overlooks entirely the elementary 
proposition that due process of law in the constitutional sense 
does not comprehend a right of appeal. True, a statutory 
appellate procedure may exist which confers an absolute right 
of appeal upon certain persons under certain circumstances. 
But when there has been a deprivation of such statutory 
right—whatever other arguments may be advanced—it can¬ 
not be contended that such deprivation abridges any constitu¬ 
tional right of due process. 

For the sake of argument, therefore, it may be assumed 
that the present appellant has a statutory right of appeal from 


a The appellant's contention should not be confused with the well-known 
argument that denial of effective assistance of counsel during a criminal 
trial constitutes denial of due process under the Fourteenth Amendment, 
subject to review by habeas corpus proceedings. Johuxon v. Zrrbxt. (11 >33) 
304 U. S. 452. 
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his conviction in the trial court. But even such an unwar¬ 
ranted assumption fails to add substance to appellant's con¬ 
tention. Whatever appellant's relief may be—it is not to be 
found in an argument that alleges a denial of due process. 
As stated in American Jurisprudence , vol. 12, p. 327: 

The right of appeal or review is not essential to due 
process, provided due process has already been accorded 
in the tribunal of the first instance. An appeal is not 
necessary * * * even in a criminal case, however 

grave may be the nature of the case * * *. 

The reports are replete with cases sustaining this principle. 
Particularly in point are the following: 

McKane v. Durston (1S94). 153 U. S. 084, 6S7. 

Errington v. Hudspeth (C. C. A. 10th. 1940). 110 F. 
(2d) 3S4; 127 A. L. R. 1407; cert. den. May 27, 1940, 
00 S. Ct. 1087. 

Moore v. Aderhold (C. C. A. 10th. 1939), 10S F. (2d) 
729. 

De Maurez v. Swope (C. C. A. 9th. 1939), 104 F. 
(2d) 758. 

Haywood v. United States (C. C. A. 7th, 1920), 208 
F. 795, 798; cert. den. 250 U. S. 089. 

Applebaum v. United States (C. C. A. 7th, 1921), 
274 F. 43, 40; cert. den. 250 U. S. 704. 

United States v. Hunt (W. D. N. Y., 1930), 10 F. 
Supp. 285, 288. 

Smith v. Bastin (Ky. App., 1921), 192 Ky. 104, 166; 
232 S. W. 415. 

Luff v. State (S. Ct. Ohio, 1927), 117 Ohio 102, 111; 
157 N. E. 388, 391. 

In McKane v. Durston, 153 U. S. 0S4, one McKane was 
committed to prison after conviction of a crime in a New 
York court. An appeal was noted in the Supreme Court of 
that State and while the appeal was pending, habeas corpus 
proceedings were brought in the federal circuit court. That 
court denied habeas corjnis, and an appeal therefrom was taken 
to the United States Supreme Court. It was there argued 
by appellant that, under the laws of New York, he was com- 
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mitted to prison pending an appeal from the criminal convic¬ 
tion, without an opportunity to furnish bail. It was contended 
that such procedure was in violation of the privileges and 
immunities clause of the United States Constitution, in that 
in most of the States of the Union a defendant convicted of 
a criminal charge other than murder has the right, as a matter 
of law. upon the granting of an appeal from the judgment 
of conviction, to give bail pending such appeal. 

Without considering the scope of the privileges and immu¬ 
nities clause, the court held that appellants contention was 
without merit, stating: 

* * * An appeal from a judgment of conviction is 

not a matter of absolute right, independently of consti¬ 
tutional or statutory' provisions allowing such appeal. 
A review by an appellate court of the final judgment in 
a criminal case, however grave the offence of which the 
accused is convicted, was not at common law and is not 
now a necessary element of due process of law. It is 
wholly within the discretion of the State to allow or 
not to allow such a review. A citation of authorities 
upon the point is unnecessary. 

It is. therefore, clear that the right of appeal may 
be accorded by the State to the accused upon such terms 
as in its wisdom may be deemed proper. In a large 
number of the States an appeal from a judgment of 
conviction operates as a stay of execution only upon 
conditions similar to those prescribed in the New York 
Code of Criminal Procedure; in others, a defendant, 
convicted of felony, is entitled of right to a stay pend¬ 
ing an appeal by him. But. as already suggested, 
whether an appeal should be allowed, and if so, under 
what circumstances or on what conditions, are matters 
for each State to determine for itself. 

In Erring ton v. Hudspeth, 110 F. (2d) 3S4. an appeal was 
taken from an order denying a petition for writ of habeas 
corpus. The petitioner was convicted in the trial court of 
feloniously altering an obligation of the United States, to wit, 
a United States 16-cent special delivery air mail postage stamp. 
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by tinting and coloring it green with the intent thereby to 
create a fictitious value in said stamp. During the trial peti¬ 
tioner was represented by counsel. After conviction, the date 
for imposition of sentence was postponed several times due to 
the failure of petitioner’s counsel to be present. Finally, the 
trial judge proceeded to impose sentence, with consent of pe¬ 
titioner. even though petitioner’s counsel was not present. In 
a petition for habeas corpus . and later upon appeal, petitioner 
complained that his conviction and detention were unlawful 
since no counsel was provided to take and prosecute an appeal 
from the judgment of the trial court. 

The court held that “An appeal is not an essential of due 
process and a defendant is not entitled, as a matter of right, 
to the assistance of counsel to prosecute an appeal.” 

In Moore v. Aderhold, 10S F. (2d) 729. an appeal was taken 
from a judgment denying a petition for a writ of habeas 
corpus. The petitioner had been convicted on two indict¬ 
ments charging the unlawful sale and concealment of heroin. 
After commitment, petitioner brought habeas corpus pro¬ 
ceedings which were denied by the trial court. An appeal 
was then taken by the petitioner in proper person. Among 
the contentions set forth in the petition for habeas corpus, 
which were urged upon appeal, was the fact that petitioner 
had been prevented from perfecting an appeal through mis¬ 
takes of his attorney in preparing the notice of appeal. 

The court held that the failure of petitioner's attorney to 
perfect an appeal was not ground for discharge on habeas 
corpus, stating. “An appeal is not a necessary element of due 
process of law. and it is not incumbent upon the trial court 
to see to it that defendant’s attorney perfects an appeal.” 

In DeMaurez v. Swope, 104 F. (2d) 75S. the petitioner 
sought permission of the Circuit Court of Appeals to prosecute 
an appeal in forma pauperis from an order of the district 
court denying a hearing on a writ of habeas corpus filed by 
petitioner. In his petition to the appellate court, petitioner 
alleged among other things that “after sentence, appellant 
was unable to secure further assistance of counsel for the 
purpose to move the court for a new trial, or to take an appeal. 
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and that upon motion of appellant for time to secure counsel 
to make motion for new trial, or to take an appeal was denied 
appellant by the trial judge from the judge's chambers." 

The court held that the petition failed to show that peti¬ 
tioner was deprived of the benefit of counsel. The court 
stated that “Due process of law does not require that the trial 
court see to it that a defendant’s attorney makes a motion for 
a new 1 trial and perfects an appeal. An appeal is not necessary 
to due process of law. State v. Sorrentino, 36 Wvo. 111. 253 
P. 14; Haywood v. United States. 7 Cir.. 26S F. 795; Apple- 
bautn v. United States. 7 Cir.. 274 F. 43; McCue v. Commons- 
wealth. 103 Ya. S70. 49 S. E. 023: Allen v. State of Georgia. 
106 U. S. 138. 17 8. Ct. 525. 41 L. Ed. 949." 

In Smith v. Bastin 192 Ky. 104. 232 S. \Y. 415. tho court 
used the following significant language; 

* * * A litigant has no natural or constitutional 

1 right to an appeal: it is a matter under legislative con- 
! trol. The legislature had provided for appeals in crim¬ 
inal cases such as this, and it prescribed the way and 
manner in which an appeal could be taken and per¬ 
fected. and an appeal could not be taken otherwise. 
The mere fact that the trial court overruled appellant's 
motion to be allowed to prosecute the appeal in forma 
pauperis was not a denial of the right of appeal, and 
if the trial court abused its discretion in overruling the 
motion to be allowed to prosecute the appeal as a poor 
person, it was subject to review by this court. Smith 
v. Sisters of the Good Shepherd. S7 Ky. 1076. 

This same principle that due process does not require an 
appeal has been recognized in a case arising in this jurisdic¬ 
tion. District of Columbia v. Clawans (1937). 300 V. S. 617, 
627. In that case it was held that the offense of engaging 
without a license in the business of a dealer in second-hand 
personal property was an offense triable without a jury. In 
the course of its opinion, the court said that its conclusion 
was ‘‘unaffected by the fact that respondent is not entitled to 
an appeal as of right. D. C. Code. 1929. Tit. IS. § 25 * * *. 
Due process of law does not comprehend the right of appeal. 
Me Kane v. Durston, 153 U. S. 0S4. 687." 
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It is undisputed in the present case that the appellant was 
accorded due process of law during the entire course of the 
criminal proceeding in the trial court. Thus, the constitutional 
requirement of due process was fully met in the tribunal of 
the first instance. As aptly stated in United States v. Hunt 
(W. D. X. V. 1936). 16 F. Supp. 285: 

# * * the right to appeal is not essential to due 

process. De Pauxc University v. Brunk (D. C.) 53 F. 
(2d) 647. 652. 

The requirement of “due process" is met where, in 
proceedings affecting all persons alike, a person is pre¬ 
sented by indictment in a court of competent jurisdic¬ 
tion for the commission of an offense under a law not 
in itself repugnant to the Federal Constitution, and 
tried in such court according to the rules and regula¬ 
tions and law applicable to proceedings in that juris¬ 
diction in the course of an orderly administration 
thereof after opportunity is presented for hearing and 
defense. Frank v. Mangutn, 237 U. S. 309. 35 S. Ct. 
5S2. 59 L. Ed. 969: Filer v. Steele (D. C.) 228 F. 
242; Teregnu v. Shat tuck (D. C.) 265 F. 797. 

Even if it be assumed, therefore, that the action of the trial 
court in the criminal case deprived appellant of the right of 
appeal, such deprivation did not constitute a denial of due 
process. In the words of Mr. Justice Frankfurter: 1 “The 
right of a judgment from more than one court is a matter of 
grace and not a necessary ingredient of justice. * * *" 

The validity of Justice Frankfurter’s dictum is fully attested 
by the history of federal criminal appeals. Neither the com¬ 
mon law nor the Constitution make any provision for appellate 
review of criminal cases. Until comparatively recent times 
there existed no right of review in criminal cases in the fed¬ 
eral courts. The federal judiciary system, as set up by the 
Act of 1789, contained no provision for any appellate review 
in criminal cases, either in the circuit courts or in the United 
States Supreme Court.A small measure of review was first 

4 Cobblediclc v. I nitnl States (1940 ) 309 U. S. 323. S4 L. Ed. 524. 

5 1 Stut. 73 (1785)). S 11 provided that the circuit courts were to have 
appellate jurisdiction in cases from the district courts, hut S 22 limited it 
to civil cases. 
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provided in 1S02. when it became possible for the circuit court, 
upon division of opinion, to certify questions to the Supreme 
Court (2 Stat. 59 (1S02)). Subsequently, by the Act of 1879 
provision was made for appeal as a right by a writ of error 
from the circuit courts to the district courts, in all criminal 
cases where “the sentence was imprisonment or fine and im¬ 
prisonment. or where, if a fine only, the fine shall exceed 
* * * three hundred dollars” (20 Stat. 354). Finally, the 
Act of 1SS9 (26 Stat. 655) granted the right of appeal by writ 
of error to any federal court in capital cases. But not until 
the Act of 1891 (26 Stat. S27) was an adequate appellate 
review provided as of right in the newly established circuit 
courts of appeal. 

For the history of federal criminal appeals, see— 

United States v. Sanges, 144 U. S. 310. 36 L. Ed. 445. 

Orfield's Criminal Appeals in America (1939). Little 
Brown Co.. Boston, particularly chapter entitled 
“Federal Criminal Appeals.’’ 

The foregoing cases and historical data render obvious the 
fundamental defect in appellant’s argument, and make clear 
the fact that neither at common law nor under the United 
States Constitution has the right of appeal been included in 
the concept of due process. 

Appellant’s brief contains numerous quotations of language 
from various cases which allegedly illustrate the contention 
that due process requires an appeal. However, a cursory ex¬ 
amination of these cases show’s that in all instances the lan¬ 
guage relied on is either mere dictum or pertains to an entirely 
different principle from that which appellant attempts to have 
it serve. For example, the famous case of Johnson v. Zerbst 
(193S) 304 U. S. 458. stands for the proposition that the denial 
of effective assistance of counsel during the course of a criminal 
trial in a federal district court constitutes a denial of due 
process under the Fourteenth Amendment and is subject to 
attack by habeas corpus. U. S. ex rel. Henson v. Mills (1937) 
21 F. Supp. 616. deals with the necessity for exhausting ap¬ 
pellate remedies in the state courts before applying for habeas 
corpus in a federal court, on the ground that the state has 
denied a defendant due process under the Fourteenth Amend- 
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ment. Frank v. Mangum (1915) 237 U. S. 309 holds that 
lack of a fair trial in a state court raises a federal due process 
question only after the state has failed to furnish adequate 
corrective judicial process, and the opinion adds that “the 
question whether a State is depriving a prisoner of his liberty 
without due process” cannot ordinarily be determined “until 
the conclusion of the course of justice in its courts.” State 
v. Guerringer (1915) 265 Mo. 40S. 17S S. W. 65. emphasizes 
the necessity of a uniform application of the appellate proc¬ 
esses of a state, and a new trial was granted the defendant in 
that case because there had been a special discrimination 
against his statutory right of appeal. 

V 

Whether acts charged in an indictment constitute an offense 
is not a proper question for review by habeas corpus 

Appellant’s final contention is that he “was not guilty of 
the offense charged or of any criminal act.” (Appellant’s brief, 
p. 19) Appellant says that, assuming the truth of the acts 
charged, such acts do not constitute an offense within the 
meaning of the pandering statute, D. C. Code (1929), Tit. 6, 
§ 181. The basis of this contention is that the evidence 
adduced at the trial related to the receipt of certain sums 
for procuring individual acts of sexual intercourse, whereas 
the pandering statute—and the indictment framed in the words 
of that statute—referred to the inducement of named persons 
to “cohabit.” According to appellant “cohabit” is a term 
implying a period of time rather than separate acts of inter¬ 
course. 

Without debating the merits of this technical distinction, it 
is sufficient here to point out that, although the appellant's 
argument might possibly be raised on an appeal from the 
judgment of conviction in the trial court, such a contention 
has no place in the present appeal from an order denying 
habeas corpus. 

It is almost too well settled to require citation of authori¬ 
ties that, where a court of general jurisdiction has jurisdiction 
of the accused and of the class of crimes charged, and the 
indictment substantially charges a crime, the judgment of con¬ 
viction is conclusive and is not subject to collateral attack. 
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And the question whether the acts charged constitute an 
offense cannot be reviewed in a habeas corpus proceeding. 

Ex parte Tobias Watkins (lS30).3Pet. (28U.S.) 193. 
Ex parte Parks (1S76). 93 IT. S. IS. 

In re Coy (1SSS), 127 U. S. 731. 

Pierce v. Creecy (1908). 210 U. S. 3S7. 

Knewell v. Egan (1925), 26S U. S. 442. 

In Ex parte Tobias Watkins, 3 Pet. (2S U. S.) 193. Chief 
Justice Marshall, speaking for the court, said: 

* * * The Circuit Court for the District of Colum¬ 

bia is a Court of record, having general jurisdiction 
over criminal cases. * * * To determine whether 

the offence charged in the indictment be legally punish¬ 
able or not, is among the most unquestionable of its 
powers and duties. 

***** 

The question, whether any offence was, or icas not 
committed, that is, whether the indictment did or did 
not show that an offence had been committed, was a 
question which that Court was competent to decide. 
If its judgment was erroneous, a point which this Court 
does not determine, still it is a judgment, and, until 

reversed, cannot be disregarded. 

***** 

* * * This acknowledged principle seems to us to 
settle the question now before the Court. The judg¬ 
ment of the Circuit Court in a criminal case is of itself 
evidence of its own legality, and requires for its sup¬ 
port no inspection of the indictments on which it is 
founded. The law trusts that Court with the whole 
subject, and has not confided to this Court the power 
of revising its decisions. We cannot usurp that power 
by the instrumentality of the writ of habeas corpus. 
[Italics supplied.] 


CONCLUSION 

In conclusion, the appellee wishes to call the particular 
attention of this Court to the nature of the relief which 
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appellant is requesting by means of this appeal. Appellant is 
asking that this Court reverse the decision of the lower court 
denying a writ of habeas corpus. In other words, appellant 
desires this Court to set him free., notwithstanding a final 
judgment of conviction in the lower court. Appellant bases 
his alleged right to freedom on the contention that he was 
denied the opportunity to perfect and prosecute an appeal. 

The appellee suggests, that aside from any other arguments 
set forth in this brief, the real weakness of appellant’s case 
is revealed in its mere statement. It is respectfully submitted 
that the order of the lower court discharging the writ of habeas 
corpus should be affirmed. 

Edward M. Curran, 

United States Attorney. 

George E. McNeil, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Dennis McCarthy, 
Assistant United States Attorney. 
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